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Governance and Directorship 

Overview of governance and directorship practice:

ÅWhat is a corporate entity?

ÅThe separation of ownership and control & the concept of limited liability

ÅWhat is governance, whoôs involved, what are the structural arrangements?

ÅDirector expectations, obligations, duties, liabilities, rights & protections

Good governance - a framework for strategic leadership

ÅReview the main activities, role and functions of the board

ÅDistinguishing between the roles and accountabilities of the board and 

management
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Session terminology
Boardé governing body of a private health insurer

Office bearersare the governing body members commonly calledé

Directoré [PHI (Insurer Obligations) Rules 2009 s.4]

ÅExecutive Director - member of the management or employee of the insurer

ÅNon-Executive Director - not an executive director (i.e. member of the management)

Å Independent Director - free from any business or other relationship that could 

materially interfere with the independent exercise of their judgement [ASX Principle 2.1]

Officer - a person (other than a director) in a position of significance, control or that 

exert influence on decision making - includes those who are concerned in, or takes 

part in significant or influential management roles

ÅChief Executive Officer, Chief Financial Officer, etc

Note: Directors and officers share similar duties and responsibilities

under law (although officers are only accountable for ñtheir delegated area of 

responsibilityò)

All office bearers should approach their role as though the consequent legal duties 

and responsibilities apply
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What is a corporate entity?

A corporate entity is é

ñéa body of persons legally constituted as an artificial person authorised to act as 

an individual and preserve rights in perpetual successionò

Åa separate legal entity

Åhas its own rights, obligations and assets separate from the people who 

make up the entity which is responsible for actions taken in its name

Åcreated (incorporated) by legislation asé

Åa company within the meaning of the Corporations Act 2001

Åbased on the concept of separation of ownership and control

Å the Constitution forms a ñcontractò between the owners and the entity 

setting out its purpose, its powers, what it should do, who controls it, how it 

operates, etc

Å under the Constitution owners delegate power to directors

Åwho can in turn delegate powers to others [s198D Corporations Act 2001 & PHIAC 

Governance Standard 6(1)]
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Managers
(Officers)

Directors

Shareholders/            

Members

Whoôs liable if calamity occurs?

Separation of ownership and control creates limited liability ïbut for who?

Shareholders/ 

Members

Limited liability does NOT (necessarily) protect Directors or Officers!

The concept of 

limited liability 

protects

..é directors and 

officers thus 

separating    

ownership and 

control

When entities incorporate,

owners divest their 

individual power and 

control toé 

By accepting 
responsibility for 
power and control, 
they take on duties to 
the company that 
pierce the ócorporate 
veilô making them 
potentiallyliableé

Ownership Control

Canôt face penalties 

or have their private 

assets threatened as 

a result of unpaid 

debts or wrongful 

actions of the 

corporate entity

é where insolvency or 
similar difficulties arise 
...and may face civil, 
criminal or financial 
penalties
(s588G Corporations Act 2001) 
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Who owns your organisation?

Two categories of owners:

1. Legal owners those with authority to: 

Å amend the constitution

Å determine directors 

Å wind up the organisation 

× Shareholder/Members 

× ...or in the case of many PHI Act insurers - policyholders / contributors

2. ñMoralò owners- other groups or individuals your organisation has ómoralô 

obligations to, either by association, implication or legal contract, who may gain a 

(direct or indirect) benefit from, or are affected by, the organisationôs activities

× Stakeholders

The governing body, while legally responsible for acting in the legal ownerôs best 

interests, should also take account of the needs of its ñmoralòowners
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What is Corporate Governance?

Q: What is corporate governance?

A Definition:

ñThe systems and processes used by an organisation to direct its course and to

control its affairs, activities and behaviours to ensure the objectives of the 

organisation are met, performance is optimised and risk is controlledò

Boards set the strategic direction of organisation by:

Å reinforcing its core purpose - mission

Å determining its future intentions - vision

Å articulating the strategic outcomes - results

Å declaring and demonstrating its ethical/behavioral standards - values

é and maintain control of the organisation by:

Å determining and monitoring internal control structures - governance policies 
[PHIAC Governance Standard 5 & 7]
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Board

CEO

Management 
& Staff

Owners

Stakeholders
e.g. policy holders,

consumers

Oversee organisation 

activity and industry

Groups or individuals 

affected by or benefit from 

organisation activities

Regulators
e.g. PHIAC, ASIC

Shareholders / Members 
(Policyholders)

Have a need or reason 

for the organisation

Directors

Deal with governance matters: 

Set strategy, make policy, 

monitor performance

Officers
Design operational strategies and plans 

to achieve strategic results.

Act within the framework of internal 

control policies set by the board.

Advisory bodies aid the 

process of governance

Formed by & accountable 

to the board

Appoint the 

Board

Duty to act in good faith, with care

and diligence in orgôs best interests

Accountable for operational 

achievement and conduct

Appoint, delegate authority to, 

direct and monitor the CEO

Acts as a ógatekeeperô controlling access of 

directors to staff and staff to directors

Distinct separation and 

delineation of responsibilities

Deal with day-to-day operational functions: 

Marketing, Operations, Services, Programs, 

Facilities, Finance, Admin, HRM, Info Mgmt, etc.

Governance

Management

Separation of ownership & control

Ownership

Control

Typical governance structural arrangements

Assist management with operational

functions ïvariably called business 

units, divisions, working parties or 

groups, task forces, etc.

ñOperationsò

Committees

Formed by and accountable to 

CEO (or responsible manager)

ñBoardò

Committees
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Governance expectations and obligations of directors & officers

ÅLegal duties and responsibilities
[PHIAC Regulation Impact Statement ñPHIACôs Approach to Corporate Governanceò: legalp.4]

ÅConstitution - the ócontractô between the owners and the corporate entity

ÅCorporate legislation - Corporations Act 2001, PHI Act 2007

ÅCommon & statute laws - e.g. trade practices, contract, workplace relations, etc.

ÅLegal and regulatory standards - e.g. OH&S, accounting, tax, privacy, etc.          

ÅGovernance codes and standards, e.g. PHIAC Governance Standard, ASX Governance 

Principles, etc. [PHIAC Regulation Impact Statement ñPHIACôs Approach to Corporate Governanceò: institutionalp.4]

ÅOwner expectations - to achieve the organisation's objects, purpose and values

ÅStakeholder expectations - provision of services, fulfillment of obligations, uphold values

ÅSocial and community expectations - fulfill corporate social/ethical responsibilities 

[PHIAC Regulation Impact Statement ñPHIACôs Approach to Corporate Governanceò: ethicalp.4]

ÅBoard charter - board policies articulating matters reserved for board and management, 

governance practices, conduct, etc [ASXCGC Governance Principle 1.1] [PHIAC Governance Standard 5]
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Directors and officers duties 

Two primary fiduciary duties - that place directors in a position of trust:

1. To [act] in good faith in the best interests of the organisation for a proper 

purpose [s181 Corporations Act 2001]

In good faith means:

Å To act with integrity and honesty

In the best interests of the organisation means:

Å To act for the benefit of ALL shareholders

For a proper purpose means to:

Å Not gain by improper use of position (s182 Corporations Act 2001)

Å Not improperly use information (s183 Corporations Act 2001)

Å Avoid conflict of interest and disclose material personal interest                    
(s191 Corporations Act 2001)
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Directors and officers duties

2. To [act] with the degree of care and diligence that a reasonable person 

would exercise [in a similar position] (s180(1) Corporations Act 2001)

Exercising care and diligence means directors must take reasonable steps to:

Åact with appropriate skill [PHIAC Governance Standard 1(5)]

Åby accepting a board appointment you are making an implied statement 

that believe you have the appropriate level of ability, competence and 

qualifications [expected of a person occupying a similar position]

Åguide and monitor management and organisational affairs so as to be satisfied 

that the organisation is properly run

Ådiligently inform themselves about the fundamental affairs and activities of the 

business, form an independent opinion and express a view [PHIAC Regulation Impact 

Statement ñMarkers of good governanceò: independence of thought and deedp.5]

Åbe aware of the financial status of the organisation
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ñA director is expected to be capable of understanding his companyôs affairs to the 

extent of actually reaching a reasonably informed opinion of its financial 

capacityé[and] is under a statutory obligation to express such an opinion annually.ò  

Source: Justice Tadgell: Commonwealth Bank v. Freidrich & Ors. (1991) [National Safety Council of Australia (Vic)]

Directors duty to monitor and understand the financial position and ensure:

Å maintenance of proper books and records as required

Å statutory financial reporting requirements fulfilled (s.286(1) Corporations Act 2001) 

(Australian Accounting Standards Board 101, 107, 108, 1048)

Å maintenance of prudential standards relating to...keeping the organisation in a 

sound financial position [s163-1(2ai), 169-5(1) PHI Act 2007 & PHI (Insurer Obligations) Rules 2009

s.6(1)]

Å organisation DOESNôT trade while insolvent (ie: must be able to pay debts as 

and when they fall due) (s588 Corporations Act 2001)

Duties relating to finances
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Liability consequences for breach of duties

ÅDamage to reputation

ÅDisqualification order (barred from directorship)

ÅPecuniary penalty order (fines)

ÅCompensation order (damages)

ÅImprisonment (criminal penalty)

The law, regulators, stakeholders and owners expect directors to adhere to and 
comply with legal obligations

All directors/officers duties prima facie give rise to civil liability andé                  
(s1317E, s1317G(1), 206C(2), 1317H Corporations Act 2001)

émay also attract criminal liability (notably relating to intentional breaches of duty) 
(s184 Corporations Act 2001)
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ñéthe public vilification which has been attracted to [Mr Williams] as a result of 

the collapse of HIH, including the very considerable and somewhat hostile 

media coverage in which he has been categorised as a "corporate crookñ - has 

left him with a permanently damaged reputation and loss of standing in the 

communityéòRegina v Williams [2005] NSWSC 315


